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TUESDAY MORNING
JULY 24, 2007

California
Bar

Examination

Answer all three questions.
Time allotted: three hours

Your answer should demonstrate your ability to
analyze the facts in the question, to tell the differ-
ence between material facts and immaterial facts,
and to discern the points of law and fact upon
which the case turns. Your answer should show
that you know and understand the pertinent prin-
ciples and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to ap-
ply the law to the given facts and to reason in a
logical, lawyer-like manner from the premises you
adopt to a sound conclusion. Do not merely show
that you remember legal principles. Instead, try to

demonstrate your proficiency in using and apply-
ing them.

If your answer contains only a statement of your
conclusions, you will receive little credit. State fully
the reasons that support your conclusions, and dis-
cuss all points thoroughly.

Your answer should be complete, but you
should not volunteer information or discuss legal
doctrines which are not pertinent to the solution of
the problem.

Unless a question expressly asks you to use Cali-
fornia law, you should answer according to legal
theories and principles of general application.




Question 1

Larry leased in writing to Tanya a four-room office suite at a rent of $500 payable monthly
in advance. The lease commenced on July 1, 2006. The lease required Larry to provide
essential services to Tanya’s suite. The suite was located on the 12" floor of a new 20-
story office building.

In November Larry failed to provide essential services to Tanya's suite on several
occasions. Elevator service and running water were interrupted once; heating was
interrupted twice; and electrical service was interrupted on three occasions. These
services were interrupted for periods of time lasting from one day to one week. On
December 5, the heat, electrical and running water services were interrupted and not
restored until December 12. In each instance Tanya immediately complained to Larry, who
told Tanya that he was aware of the problems and was doing all he could to repair them.

On December 12, Tanya orally told Larry that she was terminating her lease on February
28, 2007 because the constant interruptions of services made it impossible for her to
conduct her business. She picked the February 28 termination date to give herself ample
opportunity to locate alternative office space.

Tanya vacated the suite on February 28 even though between December 12 and February
28 there were no longer any problems with the leased premises.

Larry did not attempt to relet Tanya’s vacant suite until April 15. He found a tenant to lease
the suite commencing on May 1 at a rent of $500 payable monthly in advance. On May
1, Larry brought suit against Tanya to recover rent for the months of March and April.

On what theory could Larry reasonably assert a claim to recover rent from Tanya for March
and April and what defenses could Tanya reasonably assert against Larry’s claim for rent?
Discuss.



Question 2

Manufacturer designed and manufactured a “Cold Drink Blender,” which it sold through
retail stores throughout the country. The Cold Drink Blender consists of three components:
a base that houses the motor, a glass container for liquids with mixing blades inside on the
bottom, and a removable cover for the container to prevent liquids from overflowing during
mixing. A manufacturer’s brochure that came with the Cold Drink Blender states that it is
“perfect for making all of your favorite cold drinks, like mixed fruit drinks and milk shakes,
and it even crushes ice to make frozen drinks like daiquiris and pifia coladas,” and
cautioned, “Do not fill beyond 2 inches of the top.”

Retailer sold one of the Cold Drink Blenders to Consumer. One day, Consumer was
following a recipe for vegetable soup that called for thickening the soup by liquefying the
vegetables. After deciding to use her Cold Drink Blender for this purpose, Consumer filled
the glass container to the top with hot soup, placed it on the base, put the cover on top,
and turned the blender on the highest speed. The high speed rotation of the mixing blades
forced the contents to the top of the container, pushed off the cover, and splashed hot
soup all over Consumer, who was severely burned by the hot soup.

Consumer filed a lawsuit against Manufacturer and Retailer, pleading claims for strict
products liability and negligence. In her complaint, Consumer stated that the Cold Drink
Blender was not equipped with a cover that locked onto the top of the container in such a
way as to prevent it from coming off during operation and that the failure to equip the
blender with this safety feature was a cause of her injuries.

Manufacturer moved to dismiss the complaint against it on the following grounds:

(1) Consumer’s injury was caused by her own misuse of the Cold Drink
Blender which, as implied by its name, was intended for mixing only
cold substances.

(2) Consumer’s injury was caused by her own lack of care, as she
overfilled the Cold Drink Blender and operated it at high speed.

(3) The design of the Cold Drink Blender was not defective since it
complied with design standards set forth in federal regulations
promulgated by the federal Consumer Products Safety Commission,
which do not require any locking mechanism.

Retailer moved to dismiss the complaint against it on the following ground:
(4) Retailer played no part in the manufacture of the Cold Drink Blender
and therefore should not be held responsible for a defect in its design.

How should the court rule on each ground of both motions to dismiss? Discuss.



" Question 3

Dave brought his sports car into the local service station for an oil change. While servicing
the car, Mechanic checked the brakes and noticed that they needed repair. The following
events occurred:

(1) Mechanic commented to Helper, “Dave had better get these brakes fixed. They look
bad to me.”

(2) Mechanic instructed Helper (who did not himself observe the brakes) to write on the
work order: “Inspected brakes — repair?”, which Helper then wrote on the work order.
However, Helper currently does not remember what words he wrote on the work order.

(3) Many hours later when Dave picked up his car, Helper overheard Mechanic say to
Dave, “I think your brakes are bad. You'd better get them fixed.”

(4) Dave responded, “I-am not surprised. They've felt a little funny lately.”

(5) Later that day, when Helper was walking down Main Street, he heard the sound of a
collision behind him, followed by a bystander shouting: “The sports car ran the red light
and ran into the truck.”

The sports car involved in the accident was the one that Dave had just picked up from
Mechanic. Polly owned the truck. Polly sued Dave for negligence for damages sustained
in the accident. Polly’'s complaint alleged that the accident was caused by the sports car
running the red light because the sports car’s brakes failed. Polly’s theory of liability is that
Dave knew or should have known that his brakes were bad and that driving the car under
those circumstances was negligent.

Polly called Helper as a witness to testify as to the facts recited in items (1) through (5)
above, and she also offered into evidence the work order referred to in item number (2).

Assume that in each instance, appropriate objections were made.

Should the court admit the evidence offered in items numbers (1) through (5), including the
work order referred to in item number (2)? Discuss.
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Answer all three questions.
Time allotted: three hours

Your answer should demonstrate your ability to
analyze the facts in the question, to tell the differ-
ence between material facts and immaterial facts,
and to discern the points of law and fact upon
which the case turns. Your answer should show
that you know and understand the pertinent prin-
ciples and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to ap-
ply the law to the given facts and to reason in a
logical, lawyer-like manner from the premises you
adopt to a sound conclusion. Do not merely show
that you remember legal principles. Instead, try to

demonstrate your proficiency in using and apply-
ing them.

If your answer contains only a statement of your
conclusions, you will receive little credit. State fully
the reasons that support your conclusions, and dis-
cuss all points thoroughly.

Your answer should be complete, but you
should not volunteer information or discuss legal
doctrines which are not pertinent to the solution of
the problem.

Unless a question expressly asks you to use Cali-
fornia law, you should answer according to legal
theories and principles of general application.




Question 1

After paying for his gasoline at Delta Gas, Paul decided to buy two 75-cent candy bars.
The Delta Gas store clerk, Clerk, was talking on the telephone, so Paul tossed $1.50 on
the counter, pocketed the candy, and headed out. Clerk saw Paul pocket the candy, but
had not seen Paul toss down the money. Clerk yelled, “Come back here, thief!” Paul said,
‘| paid. Look on the counter.” Clerk replied, “I've got your license number, and I'm going
to call the cops.” Paul stopped. He did not want trouble with the police. Clerk told Paul
to follow him into the back room to wait for Mark, the store manager, and Paul complied.
Clerk closed, but did not lock, the only door to the windowless back room.

Clerk paged Mark, who arrived approximately 25 minutes later and found Paul unconscious
in the back room as a result of carbon monoxide poisoning. Mark had been running the
engine of his personal truck in the garage adjacent to the back room. When he left to run
an errand, he closed the garage, forgot to shut off the engine, and highly toxic carbon
monoxide from the exhaust of the running truck had leaked into the seldom used back
room. Mark attributed his forgetfulness to his medication, which is known to impair short-
term memory.

Paul survived but continues to suffer headaches as a result of the carbon monoxide
poisoning. He recalls that, while in the back room, he heard a running engine and felt ill
before passing out.

A state statute provides: “No person driving or in charge of a motor vehicle shall permit it
to stand unattended without first stopping the engine, locking the ignition, removing the key
from the ignition, setting the brake thereon and, when standing upon any perceptible grade,
turning the front wheels to the curb or side of the highway.”

1. Can Paul maintain tort claims against (a) Clerk for false imprisonment and (b) Mark for
negligence? Discuss.

2. lIs Delta Gas liable for the acts of (a) Clerk and (b) Mark? Discuss.



Question 2

In an effort to “clean up Columbia County,” the County Board of Supervisors recently
passed an ordinance, providing as follows:

“(1) A Review Panel is hereby established to review all sexually graphic material
prior to sale by any person or entity in Columbia County.

(2) Subject to subsection (3), no person or entity in Columbia County may sell any
sexually graphic material.

(3) A person or entity in Columbia County may sell an item of sexually graphic
material if (a) the person or entity first submits the item to the Review Panel and (b) .
the Review Panel, in the exercise of its sole discretion, determines that the item is
not pornographic.

(4) Any person or entity in Columbia County that fails to comply with subsection (2)
or (3) is guilty of a misdemeanor, and is punishable by incarceration in jail for one
year or by imposition of a $5,000 fine, or by both.”

Videorama, Inc., a local video store, has brought an action claiming that the ordinance
violates the First Amendment to the United States Constitution.

What arguments may Videorama, Inc. reasonably make in support of its claim, and is it
likely to succeed? Discuss.



" Question 3

On Monday, Resi-Clean (RC) advertised its house cleaning services by hanging paper
handbills on doorknobs in residential areas. The handbills listed the services available,
gave RC’s address and phone number, and contained a coupon that stated, “This coupon
is worth $20 off the price if you call within 24 hours and order a top-to-bottom house-
cleaning for $500.”

Maria, a homeowner, responding to the handbill, phoned RC on the same day, spoke to
a manager, and said she wanted a top-to-bottom house cleaning as described in the
handbill. Maria said, “| assume that means $480 because of your $20-off coupon, right?”
The RC manager said, “That's right. We can be at your house on Friday.” Maria said,
“Great! Just give me a call before your crew comes so | can be sure to have someone let
you in.” :

Within minutes after the phone conversation ended, the RC manager deposited in the mail
a “Confirmation of Order” form to Maria. The form stated, “We hereby confirm your top-to-
bottom house cleaning for $500. Our crew will arrive at your house before noon on Friday.
You agree to give at least 48 hours advance notice of any cancellation. If you fail to give
48 hours notice, you agree to pay the full contract price of $500.”

About an hour later, Maria sent RC an e-mail, which RC received, stating, “l just want to
explain that it's important that your cleaning crew do a good job because my house is up
for sale and | want it to look exceptionally good.”

On Thursday evening before RC's cleaning crew was to show up, Maria accepted an offer
for the sale of her house. The next morning, Friday, at 10:00 a.m., Maria sent RC another
e-mail stating, “No need to send your crew. | sold my house last night, and | no longer
need your services.” By that time, however, RC’s crew was en route to Maria’s house.

At 10:30 a.m. on Friday, Maria received RC’s Confirmation of Order form in the mail. At
11:00 a.m., RC'’s crew arrived, prepared to clean Maria’s house. Maria explained that she
no longer needed to have the house cleaned and sent the crew away.

RC's loss of profit was $100, but RC billed Maria for $500.

Maria refused to pay.

Has Maria breached a contract with RC, and, if so, how much, if anything, does Maria owe
RC? Discuss.
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Answer all three questions.
Time allotted: three hours

Your answer should demonstrate your ability to
analyze the facts in the question, to tell the differ-
ence berween material facts and immaterial facts,
and to discern the points of law and fact upon
which the case turns. Your answer should show
that you know and understand the pertinent prin-
ciples and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to ap-
ply the law to the given facts and to reason in a
logical, lawyer-like manner from the premises you
adopt to a sound conclusion. Do not merely show
that you remember legal principles. Instead, try to

demonstrate your proficiency in using and apply-
ing them.

If your answer contains only a statement of your
conclusions, you will receive little credit. State fully
the reasons that support your conclusions, and dis-
cuss all points thoroughly.

Your answer should be complete, but you
should not volunteer information or discuss legal
doctrines which are not pertinent to the solution of
the problem.

Unless a question expressly asks you to use Cali-
fornia law, you should answer according to legal
theories and principles of general application.




Question 4

Dan stood on the steps of the state capitol and yelled to a half-dozen people entering the
front doors: “Listen citizens. Prayer in the schools means government- endorsed religion.
A state church! They can take your constitutional rights away just as fast as | can-destroy
this copy of the U.S. Constitution.”

With that, Dan took a cigarette lighter from his pocket and ignited a parchment document
that he held in his left hand. The parchment burst into flame and, when the heat of the fire
burned his hand, he involuntarily let it go. A wind blew the burning document into a
construction site where it settled in an open drum of flammable material. The drum
exploded, killing a nearby pedestrian.

A state statute makes it a misdemeanor to burn or mutilate a copy of the U.S. Constitution.

It turned out that the document that Dan had burned was actually a copy of the Declaration
of Independence, not of the U.S. Constitution, as he believed.

Dan was arrested and charged with the crimes of murder and attempting to burn a copy
of the U.S. Constitution. He has moved to dismiss the charge of attempting to burn a copy
of the U.S. Constitution, claiming that (i) what he burned was actually a copy of the
Declaration of Independence and (ii) the state statute on which the charge is based
violates his rights under the First Amendment to the U.S. Constitution.

1. May Dan properly be found guilty of the crime of murder or any lesser-included offense?
Discuss.

2. How should the court rule on each ground of Dan’s motion to dismiss the charge of
attempting to burn a copy of the U.S. Constitution? Discuss.



Question 5

Paula, a recent art-school graduate, was trying to establish a reputation as an art
acquisition agent, i.e., one who finds works of art for collectors interested in buying
particular works. It is a business where reliability and confidentiality are critical.

Paula’s first commission was to find for City Museum (“Museum”) any one of the three
originals in a series of paintings by Monay, titled “The Pond.” Museum agreed to pay as
much as $300,000 for it and to pay Paula $15,000 upon acquisition. The works of Monay
are rare and held by private collectors, and none had been on the market in recent years.

Paula eventually tracked down Sally, a private collector who owned the three originals of
Monay's “The Pond.” After some negotiations, in which Sally expressed offhandedly how
proud she was that she only sold to private collectors, Sally orally agreed to sell to Paula
for $200,000 whichever of the three paintings she selected. Paula agreed that, as soon
as she could make the selection, she would transfer the purchase money into Sally's bank
account. Paula immediately called the curator at Museum, who told her to select the first
of the three in the series, and the curator immediately caused Museum'’s bank to wire-
transfer $200,000 into Sally’s account to cover the purchase.

The next day, when Paula went to tell Sally which painting she had selected and to pick
it up, Sally declined to go through with the sale. Sally accused Paula of deceit, saying it
was only when she learned that the money for the purchase had come from Museum, that
she realized that the painting would no longer be held privately. Sally tendered to Paula
a certified check, which she had signed and drawn from her bank account, refunding the
$200,000. In the notation line of the check, Sally had written, “Refund on 1% of Monay
Pond series.”

Paula refused to accept the check and insisted on getting the painting. She explained that
she had not disclosed her principal’s identity because she was bound by confidentiality and
that, unless she could deliver the painting to Museum, her budding career as an art
acquisition agent was over. Sally told Paula, “That's too bad. Our contract wasn't in
writing, so you can't force me to sell the painting. Besides, you deceived me about why
you wanted to buy it.”

Can Paula obtain specific performance of Sally’s agreement to sell Paula the painting?
Discuss.



Question 6

Husband and Wife married in 1997 in California. Neither of them brought any significant
assets to the marriage, and they were both employed. Husband and Wife agreed that
Husband should go to law school after they had saved up some money. Husband put his
earnings in a savings account in his name alone. Wife deposited her earnings into a joint
checking account in both of their names, which was used for their living expenses.
Husband had a child support obligation from a previous marriage. Every month, Husband
paid his child support by check from the joint checking account.

Husband began law school in 1998. Wife continued to work to support the couple.
Husband took out a student loan to pay his tuition. Husband graduated in 2001 and
obtained his law degree. He passed the bar exam and got a position with a large law firm.

In 2004 Husband became a partner in the firm. Husband’s partnership earnings were
substantial. He paid off his student loan using these earnings. Although the actual value
of Husband's share of the firm's goodwill was substantially greater, the partnership
agreement provided that its value was $3,000 for purposes of valuation as marital property
in the event of a dissolution of a partner's marriage.

In 2006, Husband and Wife filed for dissolution of marriage.

1. Is the community entitled to reimbursement for
(a) The child support? Discuss.
(b) The payments on the student loan? Discuss.

2. Does the community have an interest in

(c) Husband’s law degree? Discuss.

(d) The goodwill in Husband's law firm and, if so, is the community bound by the firm’s
valuation? Discuss.

Answer according to California law.
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Your answer should demonstrate your ability to
analyze the facts in the question, to tell the differ-
ence between material facts and immaterial facts,
and to discern the points of law and fact upon
which the case turns. Your answer should show
that you know and understand the pertinent prin-
ciples and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to ap-
ply the law to the given facts and to reason in a
logical, lawyer-like manner from the premises you
adopt to a sound conclusion. Do not merely show
that you remember legal principles. Instead, try to

demonstrate your proficiency in using and apply-
ing them.

If your answer contains only a statement of your
conclusions, you will receive little credit. State fully
the reasons that support your conclusions, and dis-
cuss all points thoroughly.

Your answer should be complete, but you
should not volunteer information or discuss legal
doctrines which are not pertinent to the solution of
the problem.

Unless a question expressly asks you to use Cali-
fornia law, you should answer according to legal
theories and principles of general application.




Question 4

Beth, Charles, and David are the directors of Web, Inc. (Web), a corporation that is in the
business of creating websites.

Adco, Inc. (Adco), a corporation that markets computer advertising, had an urgent need
for a complex website that would cost thousands of dollars to create. Adco approached
Web about creating the website. Adco explained that it did not have the cash to pay for
the work but claimed that it was a well-established corporation and asked Web to extend
credit for the work.

Beth, Charles, and David unanimously agreed to take on the work, conditioned upon a
prior review of Adco’s financial statements and a determination of Adco’s credit-
worthiness. After learning this, Adco contacted David and told him that the sooner Web
could start on the website, the sooner Adco would be able to pay Web.

David was anxious to obtain Adco’s business. He falsely told Beth and Charles that he had
obtained and reviewed Adco’s financial statements and that, based on his review, "we
should proceed with the work.” Beth and Charles, without further inquiry, agreed, and Web
created the costly website. Adco is unable to pay Web.

Beth, Charles, and David have now learned that Adco’s shareholders have regularly taken
its funds for their personal use.

In an unrelated transaction, Charles received a call from his friend Sam who wanted Web
to create a new game website. Charles told Sam that the new game website was such a
small job that he could do it at home for less money than Web.

Charles told Sam to send the payment for the game website to Charles at his home. Sam
was pleased with the work and sent the check to Charles as requested. Shortly afterwards,
Beth and David learned of this transaction.

1. What duties to Web, if any, have been breached by Beth, Charles, and David regarding
the money lost on the Adco job? Discuss.

2. What rights, if any, does Web have against Adco’s shareholders for Adco’s failure to
pay for the website? Discuss.

3. What rights, if any, does Web have against Charles regarding the contract with Sam?
Discuss.



Question 5

Lawyer represents Client, who sustained serious injuries when she was hit by a truck
driven by Driver. Lawyer and Client entered into a valid, written contingency fee
agreement, whereby Lawyer would receive one-third of any recovery to Client related to
the truck accident. Because Client was indigent, however, Lawyer orally agreed to
advance Client's litigation expenses and to lend her $1,000 monthly in living expenses that
he would recoup from any eventual settlement. Lawyer did not tell Client that he had
written a letter to Physician, Client’s doctor, assuring Physician full payment of her medical
expenses from the accident out of the recovery in the case.

Unfortunately, Driver had strong legal defenses to defeat the claim, and the case would not
settle for the amount Lawyer initially forecast. Counsel for Driver finally offered $15,000
to settle the case without conceding liability. By this time, Lawyer had advanced $5,000
in litigation and living expenses, and Client had incurred $5,000 in medical expenses.

Client was reluctant to accept the offer. Realizing, however, that this case could drag on
indefinitely with little chance of substantial recovery, Lawyer took Client out for an
expensive dinner, at which they shared two bottles of wine. Afterward Lawyer took Client
to Lawyer’s apartment where they engaged in consensual sexual relations.

Later that evening Lawyer persuaded Client to accept the settlement offer by agreeing to
give her the net proceeds after his contingency fee and the amounts he had advanced
were deducted and not to pay Physician anything.

The next week, Lawyer distributed the net proceeds to Client as agreed.

What ethical violations, if any, has Lawyer committed?

Answer according to California and ABA authorities to the extent there is any difference
among them.



Question 6

In 2003, Tom, a patient at Happy Home, a charitable convalescent hospital that specializes
in caring for the disabled elderly, asked Lilly, his personal attendant, to help him execute
his typewritten will. Tom suffered from severe tremors and had difficulty signing his name.
In the presence of one other attendant, Tom directed Lilly to sign his name and to date “my
will.” She did so and dated the document. At Tom’s request, Lilly and the other attendant,
in the presence of each other, then signed their names as witnesses.

The 2003 document stated “I give $100,000 to my niece, Nan. And, because Happy Home
does such important work for the aged who are disabled, | give the residue of my estate
in trust to Happy Home for the continued care of the disabled elderly. Lilly to act as
Trustee.”

In 2004, Tom, believing he needed to do more for the disabled elderly, asked Lilly to type
a new will and told her he would take care of executing it. She typed the will, including in
it the terms Tom dictated. He then asked Lilly to send two attendants into his room to act
as withesses. After the first of the attendants arrived and was present, Tom explained the
purpose of the document and then signed his name at the end of the document. The first
attendant then signed her name as a witness and left the room. Immediately thereafter the
second attendant came into Tom'’s room and quickly signed the document as a witness.
Lilly was not present when Tom or the attendants signed their names. The 2004 document
stated “I revoke all prior wills and | give my entire estate to Happy Home in trust for the
continued care of the disabled elderly. Lilly to act as Trustee.”

In 2005, Tom died, leaving an estate worth one million dollars.

At the time of Tom’s death there were only two convalescent hospitals in the county where
Tom lived, Happy Home and Sunnyside. A few days after Tom’s death, Happy Home went
out of business. Sunnyside, also a charitable convalescent hospital, provides care for
disabled persons of all ages.

Sunnyside has petitioned the court to substitute Sunnyside as the beneficiary of Tom’s
estate.

1. What rights, if any, does Nan have in Tom’s estate? Discuss. Answer according to
California law.

2. How should the court rule on Sunnyside’s request to substitute Sunnyside for Happy
Home as the beneficiary of Tom's will? Discuss.



